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Dear Sir: Opinion No. 0-5862 '

" Re: Filing sults for the collection
of delinguent personal or insol-
vent taxes under the provisions
of Article 7297, R.C.S.

You submit for the opinion of this department certain
questions contained in your letter of February 10, which reesds
as follows:

"The £1ling of suits in the Justice and County
Courts for the collection of delinguent personal or
ingolvent texes due to the State and County for the
past several years in contemplated by this County,
and in this connection I wish to submit the following
questions for your opinion:

"1. Would the provisions of Article 7287, Revismed
Civil Statutes, 1925, apply in case of suits filed for
the collection of taxes on personal property regularly
asseased each year by the Tax Assessor and placed on the
tax roll for that year, either on the unrendered or ren-
dered portion thereof, where the combined total of such
taxes sued for does not exceed the sum of 825.00, or does
that Artiole apply to suits brought to colleot taxes on
peracnal property discovered by the Tax Asseasor-CLollector
to have been unrendered and omitted from the roll for
previous years and back assessed for such omitted years?

.

"2, Doeas the statutes vest the Tax Assessor with
authority to add to a signed rendition such personal
p?operti ¥nown by him to be ovned by the individual -
making the rendition subject to taxation in the County,
when that individual hazs omitted same from his renditicn.
If, in your opinion, the Tax Assessor does not-have the
suthority to add the omitted personal properiy, does he-
have the authority to refuse the signed, but incomplete,
rendition? :
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Your first questlion involves the constructlion of Art.
7297, R.C.S.,, which reads as follows: '

“The district or county attorney of the respective
counties of this State, by order of the commissioners
court, shell institute sult in the neme of the State for
recovery of all money due the State and county as taxes
due and unpald on unrendered personel property; &nd in
all sults where judgments are obteined under this law,
the person owning the property on which there are taxes
due the State and county shall be lisble for all costs.
The State and county shall be exempt from liebility for
any costs growing out of such action., All suits brought
under this artlele for the recovery of texes due on per-
sonal property shall be brought agsinst the person or
persons who owned the property at the time such property
should have been listed or assessed for taxation. No
suit shall be brought until after demand is made by the
collector for taxes due, and no suit shall be brought
for an amount less than twenty-five dollars. Such suits
may be brought for ell taxes so due and unpaid for which
such delinquent tax payer may be in arrears for and since
the year 1886."

Your question No. 1 may be subdivided into two ques-
tions:

(1) Where assessments have been regularly made by the
Assessor each year, may suits be filed as suthorized under said
article when the combined total of delingquent taxes due and sued
for 1is less than $25.00%

(2)  Does sald erticle apply only to suits brought to
collect delinquent taxes on personal property discovered by the
tax assegssor to have been unrendered snd omltted from the tax
rolls for previous years and by the assessor assessed for such
omitted years?

This article of the statute &s observed by 1ts plsin =
terms does not purport to desl with delinquent taxes on personal
property which has been regularly assessed elther upon the ren-
dered or unrendered rolls by the assessor. The statute says
for the recovery of sll money due the State and County as taxes
due unpaid on unrendered personsl property: . . . all sults '
brought under this Article for the recovery of taxes due on per-
sonal property shall be brought againast the person or persons
who owned the property at the time such property should have been
listed or assessed for taxation.” Thus it seems clear to us that
this article of statute deals only with unrendered, unlisted snd
unagsessed personal property. We do not mean to say, however,
That suit for such delinquent taxes on personal property as this
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article of the statute suthorlizes may be brought without an
sasessment by the assessor; guite to the contrary, as we point
out in our ansver to the second part of your first question to
follow. In no event can sults be brought under this article of
the statute where the combined amount sued for is less than
?25.00. This 1is expressed in the plain language of the statute.
Emphasis added)

The answer to the second part of your guestion No. 1
brings us to 2 more detailed consideration of the construction
to be given Article 7297, R.C.5., in 1ts general appllication as
the courts have construed 1t. It 1ls spparent on the face of it
that the article deals with a method of enforcing the collection
of "taxes due and unpaid" on unrendered personal property, with
the limitation of course that no suit shall be brought for less
then $25.00, as we have said 1n ansvwer to the first part of your
question.

- Article 7297 here under consideration was formerly
Article 5212a, R.C.S., 1895, and wes flrst construed in the case
of Connell v. State, 55 S.W. 980, which was a suilt for delinquent
taxes on personal property. In that case the court said:

", . . This suit vas evidently brought under

article 5212a, which makes it the duty of the district
or county attorney, by order of the commissioners' court,
to institute in the name of the state a suit to recover
all money due the state and county as taxes on unhrendered
personal property. It 1s further provlided in that article
that all suits for the recovery of taxes due on personsl
property shall be brought against the person or persons
who owned the property gt the time the same should have
been listed or assessed for taxstion. Our construction
of this article, however, 1s not that 1t was intended to
create arny liabllity for taxes, but only to provide an
additional methed of Cﬁllecting taxes from the persons
already lisble. That is to say, the taxes are not 'due'-
from the persons sued within the meaning of this Article,
until there has been a valid assessment against him,
elither as known or unknown owner.

This article was qubsequently reenacted and codified
as Article 7661, R.C.S., and egain came up for construction in
the case of State v. Cage, 176 S.W. 928. This was &also & suilt
by the State for delinquent taxes on personal property, not
rendered by the owner and assessed as such by the assessor on
the unrendered rolls. It must be kept Iin mind that while the
office of tax assessor is a constitutional office, the Constl-
tution does not define his powers and duties; but the Legisla-
ture, as 1t may do under the Constitution, has conferred certein
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duties and powers upon him, beyond which he cennot go. One of
these llmitatlions is that he cannot assess personel property
which has been unrendered and omitted from the assessment rolls
for more than two years prior to the time he discovers such
omission. This 1s clearly the intent of Article 7208, R.C.S.
In other words, the tax assessor is without euthority to list
and assess personal property theretofore unrendered by the
owner, except for the two years Immediastely prior to the dis-
covery of the omission from the rolls. This 1s made plain in
the case of Sftate v. Cage, supra, in the following lasnguage:

"The provision in article 7661 'that no suilt shall
be brought untll after demand is mede by the collector
for taxes due' necessarily destroys the contention that
by that article a right of action exlsts without an
assessment, because the tax collector could not make a
lawful demand for taxes due until the amount of such
taxes has been first determlned by an assegsment of
the property for taxation. We are of the opinlion fur-
ther that that article cannot be construed as impliedly
authorizing an sssessor to assess persongl property
for any year bsck to the year 1886, for, if it is so
construed, it would repeal by implication, or else
render useless, artlicle 7566. . . . We are of the
opinion further thet it would be a strained construc-
tion of article 7661 to say that in enecting it the
Legislature intended thereby to extend the powerof
the assessor to assess delinquent personsl property
‘back to the year 1886. Our construction of article
766) is that no more was intended than that suit should
be instituted for collection of =uch delinquent taxes
only a8s had been properly levied and sssessed.

"We think 1t clear that by article 7566 it was
intended that at any time after the enactment of that
statute the assessor could assess such personal property
wvhich had been omitted for two years prior to the time
the assessor discovers such omission, snd we overrule
appellant's contention that by that article tvwo years
prior to its enactment was made the period to which
all assessments of personal property thereafter made
could extend."

In brief, the duty imposed upon the dlstrict or county
attorney to flle suits under Article 7297, supra, when ordered
to 8o so by the commissioners court presupposes a pre-existing
valid assessment by the assessor of such personal property,. in
the absence of which no right of action exists, for as said Iin
the case of State v, Cage, surpas, said article provides: "That
no sult shall be brought until after demand ls made by the col-
lector for taxes due,” Wwhich necessarily destroys the contention
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that by sald article a right of action exists without an assess-
ment, because the tax collactor could not meke a lawful demand

for taxes due until the amcunt of such taxes has been first deter-
mined by an assessment of the property for taxation. Moreover
this same case 1s an authority for the limitation placed upon

the assessor by the two yesr period prior to his discovery of

the omission of =uch persornsl property from the tax rolls in
making hils assessment of such property. Thils is found in the
follovwing language:

"We are of the opinton further that thet article
could not be construed as impliedly suthorizing the
assessor to 8ssess personal property for any year back

to the year 1886, for, if it 1s so construed, it would
repeal by implication or else render useless, Artlicle
7566 (now Article 7208) . We are of the opinion fur-
ther that it would be & strange constructlon of Article
7661 to say that 1n enzcting it the Legilslature in-
tended thereby to extend the power of the assessor to
assess delinguent property back to the year 1886."

In surming up the court said:

"our construction ol Article 7661 {now Art. 7297)
is that no more was intended than that sult should be
instituted for collection of such delincuent taxes only
as had been properly levied and asqesqed.

This case furtter makes clear that by Article 7566 (now
Art. 7297 it was intended that any time after the enactment of
that stacute the assessor could assess such personal property
which hed been omitted for two years prior to the fime the assegsor
discovered such omission, and not otherwise.

Passing now to the consideration of your. second question,
we have impliedly snswered It in our discussion of the first ques-
tion submitted by you, but to be more specific we direct your
ettention to other provisions of the statute dealing with the
duties and powers of the assessor In assessing unrendered prop-
erty, which of course comprehends property intentlonally or
inadvertently omitted by the owner from his rendition. Articles
7192-7193, R.C.S., covers such sltuations. They read as follows:

"In every csse where any person whose duty it is
to list any property for taxation has refused or neglected
to list the same when c¢alled on for that purpoze by the
assessor of taxes, or nss refused to subscribe to the
oath in regard to the truth of his statement of proverty,
or any part thereof, when required by the tax assessor,
the assessor shall ncts in a book the name of such pcrqon
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who refused to 1list or to swear; and In every case where
any person required to 1list property for texaticn has
been absent or unsble from sickness to list the same,

the tax assessor shall note in a bhock such fact, together
with the name of such perason.

"In all cases of "milure to cbtain s statement of
real and personal pro>erty from any cause, the assesaor
off texes shall ascertain the amount and vaxue of such
property and g£ssess the same a8s he bellieves to be the
true and full value tuersof: and such asszesament shall
be as valid and binding as if such property had been
rendered by the proper oswner thereof.

In construing the ebove Articlie 7193, Judge Speer of
the Fort Worth Court of Civil Appeels, in the csse of Texas
Public Utilities Corporation v. Hollard 123 S.W. (2d) 1028,
said: _

"However, as seen by Art. ?193, quoted above,
if for any cause the owner does not take -advantage of
the priviiege given to vhus render his procerty &and
have the benefits pointed out, 1t becomes the duty of
the assessor to ascertzin the amount and value of the
property and assess it sccording to his own ideas of
values, under which condition the assessment so made
1s e&s binding upon the owner-and the property assessed
as if it found its way to the tax rolls by means of
the first provision dlscussed. . . .

To the same effect is the holding in Town of Plessanton
v. Vance, 4 S.W. (2d) 247, {8an Antonio Court of Civil Appeals)
from which we quote as foliows:

“e « . While it is true that the law mekes it
the duty of the owner to.render his property for
taxation (erticle 7157, FRevised Statutes 1925) it 1is
also the duty of the assessor to render 1t in cases
wvhere the owner falls from any cause to do zo. Article
7163, Revised Statutes 1G925.°

The case of Ferguson, et ux. v. Steen. Tax Assessor,
et al., 293 S.W. 318, (E1 Pago Court of <I1v1il fippesls) affirmed
the right =f the assessor, by virtue of Articles 7190, 7192 end
71893, R.C.3.,, to assess property omitted from the owner's rendi-
tion. The nproperty ownersz In tnig case rendered thelr interegt
in the surface of the land involved, but refused to render the
minerel or royalty Interest. The court said:

.. . We fhink, under the sutnority of sarticles
7160, 7192 . and 7193, Revised Statutes of 1625, the tax
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assessor had the right to assess appellents' royalty
Interest in sald lsnd, es the court found he did do,
at $30,870. . . . ."

True, the royalty or minersl Interest here involved
constituted an interest in land; the court held in effect thet
if treated a2s versonal nroperty. in which event it would have
been listed and valued separetely, no herm resulted to the tax-
peyer for the amount of his tnaxes would not be diminished or
decreasaed thereby, for in any =vent he would pay on the same
c2ssessed value. The matter of increasing the velue of procperty
listed and assessed by the assessor, or the rendition voluntar-
11y made by the owner, is saltogether a different metter. Thi's
cannot be done in any event without notice to the owner and
consequent right to be heerd; Hoffling v. City of San Antonio,
3¢ S.W. 918, by the Supreme Court of Texas. Summarizing, your
second question s enswered ss follows: Articles 7190, 71562 end
71%3, R.C.5., are sufficlent authority for the tex assessor to
gssess personal property omitted by the property owner from his
rendition. We 2re of the opinfon that the essessor would not
heave the authority to refuse the renditicn by the property owner
of such property as he, in the exerclise of his statutory rights,
rersonally renders; but such property owner cannot circumvent,
by rendering only s part of h's proverty, the statutory duties
imposed upon the tax assessor to list, value, snd sssess such
personal property as he mey intentionelly or otherwise omit from
his rendition. It would appear, however, from the language of
the court in the case of W.T. Waggoner Estste v. Electra Inde-
pendent School District, 157 S.W. (2d4) 721. that the sssessor
should esssess property omitted by the owner from his rendition,
whether intentionel or otherwise, on the unrendered rolls, rather
than by adding 1t to the voluntary rendition of the owner. In
this case the court said:

"In its petition the school district seems to
allege that the Estate did not render 1ts mineral
interests, and that the board of equelization added
the mineral Interests to the rendition. If i1t did do
this, it had no legsl right to do so. The board of
equalization may, under vroper procedure, change the
valuations, but It may not add, to the rendition, nroper-
ties not included in the rendition. Such unrendered
properties could only be nlaced on the unrendered rolls
by the essesscr. Crocker v. Ssnto Conzol. Independent
School District, Tex. Civ. fpp., 116 8.W. 24 750, and
cases therein cited.” {(Emphasis added)

We trust we have made sufficiently clear our snswers to
your gquestlons.
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Yours very truly
ATTORNEY GENERAL OF TEXAS
By: s/L.P. Lollap

L. P, Lollar
Azglistant

LPL:AMM:wc

APPROVED MAR 17, 1944

s/Geo., P. Blackburn

(Acting) ATTORNEY GENERAL OF TEXAS

Approved Opinion Committee By _s/A.W. Chairman



